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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA,

Plaintiff,

)
)
)
)
V. ) Case No. 05-cv-329-GKF(SAJ)
)

TYSON FOODS, INC., et al., )

)

Defendants. )

STATE OF OKLAHOMA'S OBJECTION TO MAGISTRATE JUDGE
JOYNER'S AUGUST 8, 2008 OPINION AND ORDER [DKT #1756]

Expedited Consideration Requested

Plaintiff, the State of Oklahoma ("the State"), pursuant to Fed. R. Civ. P. 72(a),
respectfully objects to Magistrate Judge Joyner's August 8, 2008 Opinion and Order ("August 8§,
2008 Order") [DKT #1756] which granted Defendants' request for extensions of the expert
disclosure deadlines. The August 8, 2008 Order is clearly erroneous and contrary to law because
(1) the findings made by Magistrate Judge Joyner to support his grant of extensions to
Defendants do not rise to the level of " godd cause," (2) it is inconsistent with Magistrate Judge
Joyner's order on an earlier request by the State for an extension, and (3) it unfairly prejudices
the State.
I. Legal Standard

Federal Rule of Civil Procedure 72(a), which governs nondispositive orders by Federal
Magistrate Judges, states that "[a] party may serve and file objections to the order within 10 days
after being served with a copy." Rule 72(a) also states that, "the district judge to whom the case
is assigned shall consider timely objections and modify or set aside any part of the order that is

clearly erroneous or is contrary to law." An order is clearly erroneous or contrary to law if the
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district court, "on the entire evidencel[,] is left with the definite and firm conviction that a mistake
has been committed." Mitchell v. KDJM-FM, 2007 WL 2572330, *2 (D. Colo. Sept. 6, 2007);
Galaxy Ventures, LLC v. Allen, 2005 WL 5988656, *3 (D.N.M. Oct. 6, 2005) (same).

This objection involves Magistrate Judge Joyner's modification of the scheduling order in
this case. Fed. R. Civ. P. 16(b) states that "[a] schedule shall not be modified except upon a
showing of good cause and by leave of the district judge or, when authorized by local rule, by a
magistrate judge." See also DKT #1706 (May 15, 2008 Order) ("the court has admonished all
parties that extensions of the scheduling order would be rarely granted, and only upon
unforeseeable good cause") (emphasis added). |

"The 'good cause' standard primarily considers the diligence of the party seeking the
amendment. The party seeking an extension must show that despite due diligence it could not
have reasonably met the scheduled deadlines." Deghand v. Wal-Mart Stores, Inc., 904 F. Supp.
1218, 1221 (D. Kan. 1995) (citations and quotations omitted); see also Colorado Visionary
Academy v. Medtronic, Inc., 194 F.R.D. 684, 687 (D. Colo. 2000). As Defendants have pointed
out in one of their own briefs, "'scheduling orders must mean something if the parties and the
court are ever to achieve some sort of finality." See DKT #1652 (quoting ADC
Telecommunications, Inc. v. Thomas & Betts Corp., 2001 WL 1381098, *4 (D. Minn. Oct. 18,
2001)). Accordingly, the State agrees with Defendants' observation: the good cause standard "is
a demanding one." See id.
IL. Background

Defendants have long been well-aware of the substance of the State's claims in this
lawsuit, and thus have long been in a position to prepare the expert portion of their case. For

example, many years before the State filed this lawsuit, State officials, experts, litigants in other
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lawsuits, and the public at-large had concerns about pollution resulting from poultry waste. See,
e.g., DKT #1736 (Exs. 1, 2 and 3 to "State of Oklahoma's Response in Opposition to
'Defendants' Joint Motion for Additional Time to Produce Expert Reports' [DKT #1722]"); DKT
#978 (Exs. 7-13 to "State of Oklahoma's Response in Opposition to 'Defendants' Motion for
Entry of a Case Management Order). Further, the State's Complaint contained an extensive
explanation of the basis and scope of the State's claims, as have the State's two amended
complaints. See DKT #2, #18 & #1215. Yet further, to date, the State has made a Rule 26(a)
disclosure, responded to some 208 interrogatories, 460 requests for production and 286 requests
for admission, produced more than a miilion pages of documents, and, not including its retained
expert witnesses, tendered more than 25 witnesses for deposition. And since February 1, 2007,
the State has disclosed to Defendants on a continuing basis sampling and analysis data (with
supporting materials) totaling over 50,000 pages.

On March 9, 2007, this Court entered its Scheduling Order. See DKT #1075. That
Scheduling Order provided for a two-month spacing between State's non-damages experts and
Defendants' non-damages experts. Defendants did not move for reconsideration of or file
objections to that Scheduling Order, including its structure of a two-month spacing between the
disclosure of the State's non-damages experts and Defendants' non-damages experts.

Nevertheless, on September 26, 2007, the Cargill Defendants moved to modify the
Scheduling Order, seeking, among other things, a one-year spacing between the sides' respective
non-damages expert disclosure deadlines. See DKT #1297.! The State, in contrast, argued to

maintain the two-month spacing between the disclosure deadlines. See DKT #1322. On

: This motion was subsequently joined by the Tyson Defendants, see DKT #1299,

Defendant Peterson Farms, Inc., see DKT #1328, Defendant Simmons Foods, Inc., see DKT
#1348, and the Cal-Maine Defendants, see DKT #1349.
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November 15, 2007, "having considered the remaining discovery issues and the arguments and
authority presented by the parties," this Court entered its Amended Scheduling Order. See DKT
#1376. The Amended Scheduling Order provided for a three-month spacing between State's
non-damages experts and Defendants' non-damages experts. Simply put, Defendants presented
their case for a far lengthier spacing between the respective disclosures, and the Court largely
rejected it. Defendants did not move for reconsideration of or file objections to the Amended
Scheduling Order.

On November 14, 2007, in connection with its Motion for Preliminary Injunction, the
Staté provided affidavits from a number of its experts. See DKT #1373. While the focus of the
Motion for Preliminary Injunction was bacterial pollution, many of the topics covered by the
State's experts addressed issues pertinent to the case as a whole.? These experts produced
considered materials, and were subjected to cross-examination by Defendants in depositions and
in the preliminary injunction proceedings.

Subsequently, on March 7, 2008, the State, careful not to upset the basic expert disclosure
structure adopted by the Court in the Amended Scheduling Order, moved for mutual four-month
extensions of the deadlines for disclosure of the two sides' respective non-damages experts. See
DKT #1618. Despite the fact that under the State's proposal the two sides would enjoy
equivalent extensions to their respective non-damages expert disclosure deadlines, Defendants
strenuously opposed the State's motion. See DKT #1652. On March 27, 2008, the Court granted

a mutual 45-day extension. See DKT #1658.

: For example, aspects of the State's fate and transport case and aspects of the

State's phosphorus case were previewed for Defendants at the preliminary injunction hearing.
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By agreement of the parties, on April 1, 2008, the State disclosed its list of experts, and
set forth their areas of expertise and a general description of the areas of their anticipated
testimony, thereby giving Defendants further information for their expert preparations.

On May 13, 2008, the State, again careful not to upset the basic expert disclosure
structure of the Amended Scheduling Order, moved for mutual, very brief (i.e., one to two week)
extensions of the deadlines for disclosure of certain of the two sides' respective non-damages
experts. See DKT #1702. Defendants again strenuously opposed this motion, arguing that
"[t]his Court has indicated on several occasions . . . that the deadlines in its Scheduling Order for
expert reports are firm." See DKT #1704 ("Defendants' Joint Response in Opposition to
Plaintiff's Motion for Extension of Expert Witness Report Disclosure Deadline"). Defendants
went on to argue:

The Court should remain firm with the deadlines in the case at this stage, or else

other deadlines will have to be moved and the domino effect will render the

Scheduling Order meaningless, and the course of the case will lack the necessary

predictability for proper preparation and fairness for both sides.
See id.

In its May 15, 2008 Order the Court stated: "Defendants object to the extensions sought
and correctly recite multiple prior occasions on which the court has admonished all parties that
extensions of the scheduling order would be rarely granted, and only upon unforeseeable good

cause." See DKT #1706 (emphasis added). The Court found good cause for the State's request

and granted a very brief mutual extension to the two sides. See id.
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The State made disclosure of its 16 retained non-damages experts pursuant to the
deadlines set forth in the Court's orders.® It has also produced these experts' respective
considered materials. A number of these experts have now been deposed by Defendants.

Under the schedule that existed prior to entry of the August 8, 2008 Order, Defendants
were required to disclose all of their non-damages experts on August 14, 2008, with the
following exceptions: (a) Defendants' expert reports relating to watershed modeling, production
of poultry waste and the management thereof, and river and stream ecological / biological
injuries were due on August 21, 2008; and (b) Defendants' expert reports relating to lake
modeling, and lake injuries or limnology were due on August 28, 2008. Due tc; glitches in the
disclosure of the modeling experts' considered materials by the State, the State agreed to an
extension until October 24, 2008, for Defendants to disclose their expert reports addressing
modeling. See July 17, 2008 Hearing Transcript, p. 77.

Notably, at no time in responding to the State's requests for mutual extensions of the
deadlines for disclosure of the two sides' respective non-damages experts did Defendants
indicate that they intended to seek an additional unilateral extension of time to disclose their
non-damages experts. Rather, Defendants waited until affer the State's requests for the mutual
extensions, after the Court ruled on those requests, and after the State's disclosure deadline had
already passed to disclose their purported need for an extension.

In their Motion, Defendants sought an across-the-board general two-month extension, as

well as additional extensions ranging from four to 9% months for certain specified experts. With

3 For several reports the State has subsequently turned errata sheets over to

Defendants. These errata sheets address, among other things, calculation, typographical and
citation corrections or omissions -- corrections and omissions that were at least in part
precipitated by the time constraints the State's experts were under when the State's request for a
mutual four-month extension was denied. The errata sheets have not materially changed any
expert's conclusion. These errata sheets were provided pursuant to Fed. R. Civ. P. 26(e).
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respect to the across-the-board general two-month extension, Defendants did not identify the
experts purportedly needing the extension, the subject matter(s) on which they would be offering
opinions, or the reasons why -- despite having more than three years to prepare their expert case
-- their respective disclosures could not be completed within the timeframe established by the
existing scheduling order.

Magistrate Judge Joyner held a hearing on Defendants' requests for extension on July 17,
2008, and on August 8, 2008, entered an Order granting, with one minor exception, the entirety
of the relief being sought by Defendants. Specifically, he granted a general two-month extension
for Defendants to disclose their non-damaées experts and extraordinary extensions -- ranging
from four to 9% months -- for Defendants to disclose certain named non-damages experts (and in
the case of the Cargill Defendants, certain potential categories of non-damages experts).
III. Argument

A. The August 8, 2008 Order is clearly erroneous and contrary to law because

the findings made by Magistrate Judge Joyner to support his grant of
extensions to Defendants do not rise to the level of ""good cause"

The August 8, 2008 Order sets forth the following grounds as the basis for granting
Defendants' requested extensions to the deadline to disclose their non-damages experts:

(1) That the State disclosed 18 expert reports, and that the reports were voluminous;

2) That Defendants have at least 18 expert depositions to take;

3) That Defendants must prepare rebuttal expert reports;

4) That the parties are continuing to take 30(b)(6) depositions;

(5) That the State disclosed 33 non-retained experts; and

(6) That there have been "numerous instances of delayed and / or ongoing production

of necessary data needed by Defendants to properly prepare their defense" and
that "[s]Jome delays are attributable to actions and / or inactions by Plaintiff."
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See August 8, 2008 Order. Even a very basic examination of these grounds found by Magistrate
Judge Joyner makes abundantly clear, however, that they do not rise to the level of "good cause"
needed to justify the requested extensions. Moreover, aside from Dr. Connolly, Magistrate
Judge Joyner made no specific findings of good cause supporting the extraordinary extensions of
Drs. Bierman, McGuire, Sullivan, Horne and Chadwick.

With regard to the first ground found by Magistrate Judge Joyner, the fact of the matter is
that the State disclosed 15 expert reports,* not 18. This error aside, the number of retained

~ experts disclosed by the State in a case of this nature was by no means unforeseeable or
surpriVsing to Defendants. In fact, in September 2007 Defendants had previously unsuccessfully
argued that the anticipated volume and variety of the State's experts warranted a one-year
spacing between the disclosure of the State's and Defendants' respective non-damages retained
experts. See DKT #1297 at pp. 19-20. Further, it should not be overlooked that nine of the
State's retained experts authoring reports were previously disclosed in connection with the State's
November 2007 Motion for Preliminary Injunction. Additionally, it should be noted that the
identity of the State's experts, their general areas of expertise and a general description of the
areas of their anticipated testimony were disclosed to Defendants on April 1, 2008.

Neither is the fact that the State's experts' reports would be, and in fact are, voluminous a
surprise to Defendants. Indeed, as noted above, Defendants fully expected receiving voluminous
reports. See DKT #1297 at pp. 19-20. Furthermore, the 1993 amendments to Fed. R. Civ. P.
26(b)(4) contemplate a comprehensive disclosure of information by retained experts -- so much
information, in fact, that the advisory committee noted that "in many cases the report may

eliminate the need for a deposition." See Advisory Committee Notes to 1993 Amendments to

One report was jointly authored by two experts.
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Fed. R. Civ. P. 26. Simply put, this first ground cited by Magistrate Judge Joyner does not, as a
matter of law or fact, constitute good cause for an extension.

With regard to the second ground, Magistrate Judge Joyner's finding ignores the fact that
there is no right to a deposition of each of the State's retained experts before Defendants disclose
their own retained experts. As just noted, the expanded disclosure requirements for retained
expert witnesses enacted in the 1993 Amendments to Fed. R. Civ. P. led the advisory committee
suggest that in many cases the report may even eliminate the need for a deposition. Thus, this
ground does not, as a matter of law or fact, constitute good cause for an extension.

With regard to the third ground found by Magistrate Judge Joyner, that Defendants have
to prepare disclosures for their own retained expert witnesses prior to the disclosure deadline is
itself hardly a remarkable proposition and hardly constitutes good cause for an extension.
Rather, it merely states a truism. Indeed, Defendants had known since November 15, 2007, that
they would have three months in which to prepare any disclosures they wished to make. See
DKT #1376.

With regard to the fourth ground found by Magistrate Judge Joyner, that the parties are
continuing to take 30(b)(6) depositions, this does not constitute good cause for an extension.
Discovery has been open for two years (and will be open until April 16, 2009); that Defendants
had not completed whatever 30(b)(6) depositions they deemed necessary for their expert reports
in a timely manner is no fault of the State. See, e.g., Deghand, 904 F. Supp. at 1221
("Carelessness is not compatible with a finding of diligence and offers no reason for a grant of
relief"). It certainly does not rise to the level of good cause.

With regard to the fifth ground found by Magistrate Judge Joyner, it should be noted that

the State disclosed the non-retained expert witnesses whom it may call on April 1, 2008 -- in full
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compliance with the Amended Scheduling Order entered on November 15, 2007. Under that
Scheduling Order, Defendants would have had three months within which to disclose the non-
retained expert witnesses whom they may call. Significantly, however, the March 27, 2008 45-
day extension of the State's expert disclosure deadline resulted in Defendants in fact already
having an additional 45-days to address the State's non-retained expert witnesses. For
Magistrate Judge Joyner then to found an extension upon the fact that Defendants might wish to
depose these non-retained expert witnesses before making their expert disclosures when
Defendants already had an additional 45-days to address these witnesses is simply clearly
erroneous and contrary to law. |

With regard to the sixth and final ground found by Magistrate Judge Joyner, closer
examination reveals that this does not constitute "good cause" either. First, that there is ongoing
production of data from the State's sampling program is simply reflective of the fact that the
State's sampling and analysis program is still ongoing. Defendants are receiving production of
this data in a timely manner. Second, while it is true that production to Defendants of a very
small percentage of data from State's sampling and analysis program was delayed, such problems
were cleared up by the end of June. See DKT #1732. Third, Defendants' assertions that they
have been prejudiced in their expert preparation by delays in the production of certain DEQ
databases rings hollow in light of the fact that Defendants in fact have had the information in
these databases in hard-copy form since November 2006 (which was supplemented in January
2008) and that Defendants have taken two days of depositions of State witnesses on the

information contained in and relating to these databases.” See DKT #1736 at p. 10 fn 7. Fourth,

i An additional four-hour deposition on the topics of biosolids and nutrient loading

will take place on September 11, 2008.

10
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Defendants' assertions that they have been prejudiced in their expert preparation by delays in the
production of certain privileged documents rings hollow in light of the fact that Defendant
Peterson agreed to a stay of production of these documents while this Court rules on the State's
objections to Magistrate Judge Joyner's order erroneously compelling their production. See DKT
#1736 at p. 10 fn 7. Fifth and finally, with respect to delays in the State's production of its
experts' modeling data, the State has agreed to an extension in time for the disclosure of
Defendants' modeling experts comparable in length to the length of time the production of the
modeling data was delayed. However, this extension in no way constitutes good cause for the
across-the-board extension or other extraordinary extensions the August 8, 2008 Order provides.

“In sum, none of the findings made by Magistrate Judge Joyner, either individually or
collectively, rise to the level of good cause necessary to justify the modification to the scheduling
order reflected in the August 8, 2008 Order.

B. The August 8, 2008 Order is clearly erroneous and contrary to law because it
is inconsistent with Magistrate Judge Joyner's order on an earlier request
by the State for an extension

Magistrate Judge Joyner's August 8, 2008 Order on Defendants' request for unilateral

lengthy extensions of their non-damages expert disclosure deadlines was markedly inconsistent
with his order on an earlier request by the State for an extension of the non-damages expert
disclosure deadline, and therefore the August 8, 2008 Order is clearly erroneous and contrary to
law.

Specifically, in response to an earlier request by the State for a mutual four-month

extension of the non-damages expert disclosure deadline, and despite a finding of good cause --

namely the time required in preparation for and presentation of the hearing on the motion for

preliminary injunction and the fact that Defendants had withheld for more than a year and a half

11
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disclosure of the number of their birds in the watershed -- the relief afforded to the State was far
less time than requested. Indeed, Magistrate Judge Joyner granted a mere 45-day extension. See
DKT #1685 (March 27, 2008 Order). Subsequently, "the court . . . admonished all parties that
extensions of the scheduling order would be rarely granted, and only upon unforeseeable good
cause." See DKT #1706 (May 15, 2008 Order).

In contrast to the severely pared-back 45-day extension that was granted in response to
the State's request, Magistrate Judge Joyner, with a single exception, granted in full each of the
lengthy unilateral extensions requested by Defendants®:

e Defendants requested a general extension until October 14, 2008. Magistrate Judge
Joyner's August 8, 2008 Order granted Defendants a general extension until October 14,
2008.

e Defendants requested an extension until December 15, 2008 for the disclosure of Dr.
McGuire. Magistrate Judge Joyner's August 8, 2008 Order granted Defendants an
extension until December 15, 2008 for the disclosure of Dr. McGuire.

e Defendants requested an extension until December 12, 2008 for the disclosure of Dr.
Bierman. Magistrate Judge Joyner's August 8, 2008 Order granted Defendants an
extension until December 12, 2008 for the disclosure of Dr. Bierman.

e Defendants requested an extension until December 19, 2008 for the disclosure of Drs.
Sullivan and Horne. Magistrate Judge Joyner's August 8, 2008 Order granted Defendants
an extension until December 19, 2008 for the disclosure of Drs. Sullivan and Horne.

e Defendants requested an extension until December 19, 2008 for the disclosure of Dr.
Chadwick's initial report and until May 30, 2009 for the disclosure of his final report.
Magistrate Judge Joyner's August 8, 2008 Order granted Defendants an extension until
December 19, 2008 for the disclosure of Dr. Chadwick's initial report and until May 30,
2009 for the disclosure of his final report.

6 Apparently recognizing the utter unreasonableness of the length of some of the

extensions requested in their Motion, at the July 17, 2008, hearing Defendants shortened the
length of some of the requested extensions. See, e.g., July 17, 2008 Transcript, pp. 58-59 & 8&3.
The single exception noted above involved Dr. Connolly. Defendants requested an extension
until February 5, 2009, for the disclosure of Dr. Connolly's report. The Court granted
Defendants until December 19, 2008, for the disclosure.

12



Case 4:05-cv-00329-GKF-PJC  Document 1757 Filed in USDC ND/OK on 08/21/2008 Page 13 of 21

See DKT #1722, July 17, 2008 Hearing Transcript & August 8, 2008 Order. Thus, in addition to
the mutual 45-day extension granted the parties on March 27, 2008, see DKT #1685, under the
August 8, 2008 Order Defendants now enjoy the benefits of further unilateral two- to 9%-month
extensions in which to make their non-damages expert witness disclosures.

Simply put, requests for relief from the scheduling order should be analyzed and resolved
consistently. The lengthy unilateral extensions granted Defendants are entirely inconsistent with
Magistrate Judge Joyner's earlier pronouncements that extensions would be rarely granted and
only upon unforeseeable good cause. This inconsistency warrants sustaining the State's
objection and vacating the August 8, 2008 Order.

C. The August 8, 2008 Order is clearly erroneous and contrary to law because it
unfairly prejudices the State

There is nothing in the August 8, 2008 Order reflecting that Magistrate Judge J oyner
weighed the prejudice that granting Defendants' requests for extension would cause the State.
Had such an analysis properly occurred, it would have been abundantly clear that the extensions
unfairly prejudice the State.

To fully appreciate the prejudice that the lengthy extensions granted to Defendants cause
the State, one first must understand that unlike the earlier murual extensions that were granted,
these extensions are unilateral. Thus, while Defendants get the full measure of time (and then
some) to prepare their defenses, the State gets two to 9% fewer months to prepare its reply to
these defenses. For example, the State now has substantially less time to conduct expert
discovery, substantially less time to prepare its responses to Defendants' defenses, substantially
less time to prepare its dispositive motions, and substantially less time to prepare its motions in

limine. In short, the burdens of the resultant compressed pre-trial schedule are not shared

13
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equally by the two sides; rather the State unfairly bears the entire burden of the resultant
compressed pre-trial schedule.

That portion of the August 8, 2008 Order granting Defendants until May 30, 2009, to
disclose Dr. Chadwick's final report (and the Cargill Defendants until May 30, 2009 to disclose
any final report on spring sampling) is particularly unfairly prejudicial. This date is not only
after the date for exchange of fact witness lists (February 19, 2009), affer the discovery cut-off
date (April 16, 2009), and after the date for filing dispositive motions (May 18, 2009), but also
only a day before the date for exchanging exhibits and deposition designations (June 1, 2009)
and only a month beforfi _fche date for filing motions in limine (July 6, 2009). |

The State wants to t;e clear: it is not suggesting that the trial date in this action should be
moved. This action has been brought by the State to address a serious and continuing human
health and environmental problem. Any delay in the trial date would thus only result in an
exacerbation of the injuries being suffered by the State, and would be unjust. Similarly, the
delays in Defendants' disclosure obligations afforded by the August 8, 2008 Order are also unjust
and unjustified. They are, quite simply, clearly erroneous and contrary to law.

IV.  Conclusion

WHEREFORE, premises considered, the Court should find that the August 8, 2008 Order
is clearly erroneous and contrary to law, the State's objection should be sustained, the August 8,
2008 Order should be vacated, and Defendants' expert disclosure deadline for all non-damages
experts should be set for October 14, 2008.

Respectfully Submitted,

14
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Robert E Sanders
Edwin Stephen Williams
YOUNG WILLIAMS P.A.

rsanders@youngwilliams.com
steve.williams@youngwilliams.com

Counsel for Cal-Maine Farms, Inc and Cal-Maine Foods, Inc.

John H. Tucker

Theresa Noble Hill

Colin Hampton Tucker
Leslie Jane Southerland
RHODES, HIERONYMUS,

Terry Wayen West
THE WEST LAW FIRM

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
Todd P. Walker
Christopher H. Dolan
FAEGRE & BENSON, LLP

Dara D. Mann

jtucker@rhodesokla.com

thill@rhodesokla.com

ctucker@rhodesokla.com

ljsoutherland@rhodesokla.com
JONES, TUCKER & GABLE

terry@thewestlawfirm.com

dehrich@faegre.com
bjones@faegre.com
kklee@faegre.com
twalker@faegre.com
cdolan@faegre.com

dmann@mckennalong.com

MCKENNA, LONG & ALDRIDGE LLP

Counsel for Cargill, Inc. &

Cargill Turkey Production, LL.C
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James Martin Graves
Gary V Weeks

Paul E. Thompson, Jr.
Woody Bassett

K. C. Dupps Tucker
BASSETT LAW FIRM

George W. Owens
Randall E. Rose
OWENS LAW FIRM, P.C.

Counsel for George’s Inc. & George’s Farms, Inc.

A. Scott McDaniel
Nicole Longwell
Philip Hixon
Craig A. Merkes

MCDANIEL, HIXON, LONGWELL & ACORD, P

Sherry P. Bartley
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jgraves@bassettlawfirm.com
gweeks@bassettlawfirm.com
pthompson@bassettlawfirm.com
wbassett@bassettlawfirm.com
kctucker@bassettlawfirm.com

gwo@owenslawfirmpc.com
rer@owenslawfirmpc.com

smcdaniel@mbhla-law.com
nlongwell@mhla-law.com
phixon@mhla-law.com
cmerkes@mbhla-law.com

LLC

sbartley@mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC

Counsel for Peterson Farms, Inc.

John Elrod

Vicki Bronson

P. Joshua Wisley

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, LLP

Counsel for Simmons Foods, Inc.

Stephen L. Jantzen
Paula M. Buchwald
Patrick M. Ryan

RYAN, WHALEY, COLDIRON & SHANDY, P.C.

Mark D. Hopson

Jay Thomas Jorgensen
Timothy K. Webster
Thomas C. Green
Gordon D. Todd

SIDLEY, AUSTIN, BROWN & WOOD LLP

jelrod@cwlaw.com
vbronson@cwlaw.com
jwisley@cwlaw.com
bfreeman@cwlaw.com
rfunk@cwlaw.com

sjantzen@ryanwhaley.com
pbuchwald@ryanwhaley.com
pryan@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com
tcgreen@sidley.com
gtodd@sidley.com
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Robert W. George robert.george@tyson.com

L. Bryan Burns bryan.burns@tyson.com
TYSON FOODS, INC

Michael R. Bond michael.bond@kutakrock.com
Erin W. Thompson erin.thompson@kutakrock.com

KUTAK ROCK, LLP
Counsel for Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc.. & Cobb-Vantress, Inc.

R. Thomas Lay rtl@kiralaw.com

KERR, IRVINE, RHODES & ABLES

Jennifer Stockton Griffin jeriffin@lathropgage.com
David Gregory Brown

LATHROP & GAGE LC

Counsel for Willow Brook Foods, Inc.

Robin S Conrad rconrad@uschamber.com
NATIONAL CHAMBER LITIGATION CENTER

Gary S Chilton gchilton@hcdattorneys.com
HOLLADAY, CHILTON AND DEGIUSTI, PLLC
Counsel for US Chamber of Commerce and American Tort Reform Association

D. Kenyon Williams, Jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

Counsel for Poultry Growers/Interested Parties/ Poultry Partners, Inc.

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
CROWE & DUNLEVY

Counsel for Oklahoma Farm Bureau. Inc.

Kendra Akin Jones, Assistant Attorney General Kendra.Jones@arkansasag.gov
Charles L. Moulton, Sr Assistant Attorney General ~Charles.Moulton@arkansasag.gov
Counsel for State of Arkansas and Arkansas National Resources Commission

Mark Richard Mullins richard. mullins@mcafeetaft.com
MCAFEE & TAFT

Counsel for Texas Farm Bureau; Texas Cattle Feeders Association; Texas Pork Producers
Association and Texas Association of Dairymen
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Mia Vahlberg mvahlberg@gablelaw.com
GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com
Adam J. Siegel ajsiegel@hhlaw.com

HOGAN & HARTSON, LLP
Counsel for National Chicken Council; U.S. Poultry and Egg Association & National Turkey
Federation

John D. Russell jrussell@fellerssnider.com
FELLERS, SNIDER, BLANKENSHIP, BAILEY
& TIPPENS, PC

William A. Waddell, Jr. waddell@fec.net
David E. Choate - dchoate@fec.net
FRIDAY, ELDREDGE & CLARK, LLP

Counsel for Arkansas Farm Bureau Federation

Barry Greg Reynolds reynolds@titushillis.com
Jessica E. Rainey jrainey@titushillis.com
TITUS, HILLIS, REYNOLDS, LOVE,

DICKMAN & MCCALMON

Nikaa Baugh Jordan njordan@lightfootlaw.com
William S. Cox, III wcox@lightfootlaw.com

LIGHTFOOT, FRANKLIN & WHITE, LLC
Counsel for American Farm Bureau and National Cattlemen’s Beef Association

Also on this 21st day of August, 2008 I mailed a copy of the above and foregoing
pleading, via U.S. Malil, to:

David Gregory Brown
Lathrop & Gage LC

314 E HIGH ST

JEFFERSON CITY, MO 65101

Thomas C Green

Sidley Austin Brown & Wood LLP
1501 K STNW

WASHINGTON, DC 20005

Dustin McDaniel

Justin Allen

Office of the Attorney General (Little Rock)
323 Center St, Ste 200

Little Rock, AR 72201-2610
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Steven B. Randall
58185 County Road 658
Kansas, Ok 74347

Cary Silverman

Victor E Schwartz

Shook Hardy & Bacon LLP (Washington DC)
600 14TH ST NW STE 800

WASHINGTON, DC 20005-2004

George R. Stubblefield
HC 66, Box 19-12
Proctor, Ok 74457

Secretary of the Environment
State of Oklahoma

3800 NORTH CLASSEN
OKLAHOMA CITY, OK 73118

/s/ M. David Riggs
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